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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

1 
IN 'I'IiE MATTER OF DISTRIBU'I'ION ) 
OF WATER TO WATER RIGHTS NOS. ) JOINT MOTION FOR 
36-072 10, 16-07427, AND 36-02356A SUMMARY JUDGMENT 

) 
Blue Lakes Delivery Call 

I N  THE MATTER OF DISTRIBUTION ) 
OF WATER 1'0 WATER RIGI-I'I'S NOS. ) 
36-04013A, 36-0401 3R, AND 36-07] 48 ) 
(SNAKE RIVER FARM) ) 

) 
Clear Springs, Snake Rivcr Farm 
Delivery Call 

COME NOW, BI,UE L,AKES TROUT FARM, MC. ("Blue L,akcsn), arid CI,EAR 

SPRINGS FOODS, INC. ("Clear Springs"), by and through counsel of record, and pursuant lo 

Idaho Rule of Civil Procedure 56 and the Llepai-trnent's Rules of Procedure (IDAPA 37.0 1.0 1 el 

sey.), and I~ereby jointly move for surlxnary judgment in the above-entitled contested case. Blue 
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Laltes and Clear Sprii~gs submit that therc are 11o genuine issues of material fact arid that they are 

entitled to judgment as a matter of law on the issues identified below. 

Tllrough this motion, Blrre Lakes and Clear Springs seek sum~nary judgment that: 

1) Blue L,akcs' and Clear Springs' dccreed water rights entitlc then1 to divcrsion, use 

and delivery of t11c decreed quantities, at all times during the decreed periotls ol' use, subject only 

to a finding of forfeiture or that t l~e  water is not presently needed for the decreed beneficial use. 

The Director is required, as a niattcr of law, to administer water rights in accordance with the 

decreed elements of Blue Lakes' and Clear Springs' water rights. Accordingly: 

a) The Dircctor is precluded, as a 111atter of law, fro111 interpreting Blue 

Lakes' arpd Clear Springs' decrees to entitle thern to dil~ersion, use or dclive~y of less tlla~i the 

decreed quailtitics of watcr during the decreed pcriods of use. 

b) The Director is precluded, as a matter of law, from examining Blue L,akes' 

and Clear Springs' divcrsion and usc of water prior to the issuance of tlicir decrees to deterrninc 

thc quantities of water to which they cntitled by tllcir decreed watcr rights for pusposes of 

ad~nirlistering water rights in response to Blue L,altes' arid Clear Springs' water delivery calls. 

c) 'The Director is precluded, as a matter of law, from finding or col~cluding 

that Blue Lakes is entitled to an "average ~nonthly seasonal maxirnum [oil 183 cfs when Pristine 

Springs is diverting less than 25.1 cfs" (Blue 1,akes' Order, p 27,11 3 1). 'The aggregate decrecd 

quantity or Blue Lakes' water rights is 197.06 cfs, without such qualifications or contlitions. Thc 

Director is precluded, as a matter of law, from finding or concluding that Clear Springs is only 

entitled to 1 17.67 cfs at "the seasonal maximum spring discharge" (Clear Springs' Order, p. 34,71 

33). 
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d) The Dircctor is prccluded, as a inatter of law, fi.0111 finding or coricludillg 

that the quasitities of water to whicll Blilc Lakes and Clear Springs are entitled under their 

decreed watcr rights arc limited to "seasonal," "intra-ycar" variations in watcr flows that the 

Director believes cxisted "at the tislle such rights were established" (e.g. Blue Lakes' Ordcr, p 

1 1.77 50, Clear Springs' Ordcr, p. 13.7 55) .  No sucli qualification or coi~dition appears in any 

of Blue Laltcs' or Clear Springs' water rights. 

c > 'I'hc Director is precludcd, as a mattcr of law, fi-om finding or collcluding 

that any of Blue I ,akes' arid Clear Springs' water riglits is being filled by the temporary presence 

of "seasonal higli flows" during a portion of t l ~ e  year (c.g. during one month, see Blue Lakes' 

Ordcr, p 14,4[ 64, Clear Springs' Order, p. 14-15 7761, 62) 

2) 'I'he 13irector's exclusion of hydraulically connected, junior priority ground watcr 

rights fioin adniii~istratioii based oli uncertainty in ESPA ground water rsiodcl siliiulations is 

crsoneous as a matter of law; and 

3) 'The five-year, "phased-in" administration of hydraulically corlnectcd junior 

priority ground watcr rights and associated lriitigation by the Director's Orders is untimely, 

inadequate, and contrary to Idaho law. 

4) 'The identificatio~i of the water sources in thc decrees for Blue Lakes' water rights 

("Alpheus Creek'') and Clear Spring's watcr rights ("springs") is binding on t l ~ e  Director. The 

Director is prccluded, as matter of law, from finding that the source for either of these water 

rights is "ground water" or f~r~-ther finding tliat the rights are subject to the legal requircments 

applicable lo ground water rights. (See IGWA's Petition.for Reconsideraiion, Keyuesi fir 

Henring, and h4otion.fnr Stay, p. 3.7 4, dated June 2, 2005). 
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5 )  Thc priorities of Blue I,akes' and Clear Springs' water righls apply to all 

colulected water sources, including the Eastern Snake Plain Aquifer (ESPA). Blue Lalces' and 

Clear Splings' elltitlerilerlt to priority delivery o r  water from the ESPA is not affected by t l ~ c  fact 

that ESI'A is recllargcd by scepage water horn canals (See TGWA's Petition for Reconsiderulior?, 

Request for Heariiqg, and Mofion,fi?r- Stay, p. 3 ,  q/ 4, dated June 2,2005). 

6) The Swan Falls Agreerilent entered into between the State of Idaho arid Ida110 

Pow-er Company does not preclude adniinistratio~l of hydrar~lically connected junior priority 

ground water rights to satisfy Blue Lakcs' and Clear Springs' decreed senior surface water rights 

(See IGWA's Sur17n1ar:y qf P r o s i o ~ s  on Director 's O~-der*~s Ex. 400A and 400B, Affirniativc 

Defense # I  - Subordination, Tesfirnony of R o ~ u l d  Ll. (2'arlson, pp. 17-23). 

Blue L,akes and Clear Springs will file an affldavitts) and memorandum in support of this 

motion, arid reqllcst oral argun~er~t on this motion. 

-H. 
Dated this /day of Scptember, 2007. 

~ t t & e ~ s  for Blue L.akcs Trout 

BARKER ROSOHLT & STMPSON L,LP 

Atto 1 eys for Clear Springs Foods, Inc. 0 
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CERTIFICATE OF SERVICE 

I hereby certify tllat on this C?%& day of September, 2007,I served a true and correct 
copy of the foregoing by delivering it to the following individuals by the lnclhod indicated 
below, addressed as stated. 

1-1011. Gcrald t;. Scl~roeder --- 1J.S. Mail 
c/o Victoria Wigle Facsimile 
Idaho Departnieilt of Water Resources Ol~ernight Mail 
322 East Front Strcet SC I-fai~d Tklivery 
P.O. Box 83720 Y E-Mail 
Boise, ID 83720-0098 

Randy Budge 
Candice M. McHugh 
Racine Olson 
P.O. Box 1391 
Pocatello, Idaho 83204- 139 1 

Daniel V. Stccnson 
Cl~arles L. Honsinger 
RINGERT CL,ARK 
P.O. Box 2773 
Boise, Idaho 83701 -2773 

Mikc Creamer 
Jeff Fereday 
GIVENS PURS1,EY 
P.O. Box 2720 
Boise, Ida110 83701 -2720 

Michael S. Gilmore 
Attorney General's Office 
P.O. Box 83720 
Boise, Idaho 83720-00 10 

Frank Erwin 
Waterniaster 
Water Lhtrict 36 
2628 South 975 East 
Flager~nan, Idaho 83 3 32 

(q) US Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) 1JS Mail, Postage Prepaid 
( ) Facsimile 
(F) E-mail 

(h) US Mail, Postage Prepaid 
( ) Facsimile 
(r.) E-mail 

(x) US Mail, Postage Prepaid 
( ) Facsimile 
(y) E-mail 

(,u) US Mail, Postage Prepaid 
( ) Facsilllile 
( ) E-n~ail 
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Rob Shaffer 
W aternlaster 
Water District 34 
P.O. Box 53 
Mackay, Idaho 8325 1 

Allen Merritt 
Cindy Ycnter 
Watcrlnaster - Water Districl 130 
IDWR - Southern Rcgion 
134 1 Fillmore St., Ste 200 
Twin Falls, Idaho 83301-1.380 

Justin May 
May Sudweelts & Browning LZ,P 
1 4 1 9 W. Washingon 
Boise, Idalio 83702 

(XI US Mail, Postage Prepaid 
( ) Facsimile 
( ) E-mail 

(A) US Mail, Postage Prepaid 
( ) Facsimile 
( ) E-mail 

(d) 17s Mail, Postage Prepaid 
( ) Facsimile 
(,) E-mail 
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